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“You must be the change you wish to see in the world.”
Mahatma Gandhi

PREFACE

“As human beings, our greatness lies not so much in being able to remake the world - that is the myth of the
aromic age - as in being able to remake ourselves’

Mahatma Gandhi

The Mahatma’s vision of a strong and prosperous India - Purna Swaraj - can never become a
reality if we do not address the issue of the stranglehold of corruption on our polity, economy and
society in general.

Governance is admittedly the weak link in our quest for prosperity and equity. Elimination of
corruption is not only a moral imperative but an economic necessity for a nation aspiring to catch
up with the rest of the world. Improved governance in the form of non-expropriation, contract
enforcement, and decrease in bureaucratic delays and corruption can raise the GDP growth rate
significantly. The six perceived governance quality measures, each an aggregate of a number of
sub-measures, are: voice and accountability; absence of political instability and violence; government
effectiveness; reasonableness of the regulatory burden; the rule of law; and the absence of graft. Of
these, the last two are the most directly significant in the context of ethical governance. ‘Rule of
law’ measures whether crime is properly punished or not; enforceability of contracts; extent of
black market; enforceable rights of property; extent of tax evasion; judiciary’s independence; ability
of business and people to challenge government action in courts etc. ‘Absence of graft’ measures
relative absence of corruption among government, political and bureaucratic officials; of bribes
related to securing of permits and licences; of corruption in the judiciary; of corruption that scares

off foreign investors.

There is a perception that the public services have remained largely exempt from the imposition
of penalties due to the complicated procedures that have arisen out of the Constitutional guarantee
against arbitrary and vindictive action. Those Constitutional safeguards have in practice shielded the
guilty against the swift and certain punishment for abuse of public office for private gain.
A major corollary has been the erosion of accountability. The huge body of jurisprudential precedents
has crowded out the real intent of Article 311, and created a heap of roadblocks in reducing corruption.
Such a provision is not available in any of the democratic countries including the UK. While the
honest have to be protected, the dishonest seem to corner the full benefit of Article 311. Hence there
is need for a comprehensive examination of the entire corpus of administrative jurisprudence to
rationalise and simplify the procedures. One of the indicators of lax enforcement is delay in sanctioning
prosecution of a delinquent by the competent authority. Reference may be made to the Annual
Report of the Central Vigilance Commission for the year 2004. Out of 153 cases for sanction, 21
cases were pending for more than 3 years, 26 cases between 2-3 years, 25 between 1-2 years. The
departmental enquiries are soft-pedalled either out of patronage or misplaced compassion.



Integrity is much more than financial honesty. Public office should be treated as a
trust. There are two facets to corruption: (1) the institution which is highly corrupt;
(2) individuals who are highly corrupt. There is a need to work on public profiteering and
also value to be attributed to the services rendered by officers. Interlocking accountability
is a process by which evaluation could be done easily and accountability ensured.

Building trust and confidence requires an environment where there is a premium on
transparency, openness, boldness, fairness and justice. We should encourage this.

Clearly, the absence of rules is not the problem. One cannot mandate honesty. The
rule of law can only defeat the perverse mind. However, it cannot defeat the perversity of
the heart. In to the words of Aleksandr Solzhenitsyn: “The line separating good and evil
passes not between states nor between classes. .. but through the middle of every human
heart”. We have no destinies other than those we forge ourselves. He who administers
government by means of his virtues may be compared to the Pole star which keeps its
place and all other stars turn towards it. When the ruler himself is right, the people
naturally follow him in his right course. If governance is by men who are derelict, the

governed will suffer. We have to keep in mind Plato’s injunction:

“The punishment suffered by the wise who refuse to take part in government,
is to suffer under the government of bad men”

Good governance must be founded on moral virtues ensuring stability and harmony.
Confucius described righteousness as the foundation of good governance and peace. The
art of good governance simply lies in making things right and putting them in their
right place. Confucius’s prescription for good governance is ideally suited for a country
like India where many of our present day players in governance do not adhere to any

principle and ensure only their own interests.

Confucius emphasizes the righteousness for life and character building. This is in
conformity with Dharma or righteousness as taught by all religions in the world and
preached in Buddhism very predominantly in its fourth noble truth. He also emphasizes
that man himself must become righteous and then only there shall be righteousness in
the world. This is comparable with what Gandhiji said, “Be the change you wish to see in
the world”.

So, in the ultimate analysis, it is a question of ethics. Ethics is a set of standards that
helps guide conduct. One of the problems is that the present codes of conduct are not
direct and to the point. They are full of vague sermons that rarely indicate prohibitions
directly. For formulating a code of ethics, it would be useful to keep in mind the advice of

Napoleon who said, ‘Law should be so succinct that it can be carried in the pocket of the
coat and it should be so simple that it can be understood by a peasant’.

While it may not always be possible to establish the criminal offence of
misappropriation in a court of law, the Government servant can still be removed from
service for causing serious monetary loss to the State. An engineer may have deliberately
permitted the construction of a defective irrigation dam or building. It may not be possible
to get him convicted in court on charges of corruption but he could be removed from
service on grounds of incompetence. A tax official may have connived to allow the leakage
of revenue for return favours in the future. Such conduct may not provide the ingredients

of a criminal offence but can lead to his exit from service.

The standard for probity in public life should be not only conviction in a criminal
court but propriety as determined by suitable independent institutions specifically
constituted for the purpose. We have broadly copied the British model of governance.
Ministers in Tony Blair’s government have had to resign on such minor improprieties as
a telephone call to the concerned person to fast track the issue of a visa for the ‘nanny’ of
the Minister’s child or the grant of British citizenship to a generous contributor to a
cause supported by the Government. Such principles were upheld and pronounced by
Jawaharlal Nehru in the Mudgal case in which the said Lok Sabha Member was expelled
by Parliament on 24™ September, 1951 even when the Member volunteered to resign.
The Mudgal case is often cited as the noblest example of the early leadership’s efforts at
setting high standards of conduct in parliamentary life.

We need to reverse the slide by prescribing stringent standards of probity in public
life instead of providing shelter to public figures of suspect integrity behind the argument
of their not having been convicted in a court. The standard should be one of not only the
conduct of Caesar’s wife but of Caesar himself.

The solution to the problem of corruption has to be more systemic than any other
issue of governance. Merely shrinking the economic role of the state by resorting to
deregulation, liberalization and privatization is not necessarily the solution to addressing
the problem. Prevalent institutional arrangements have to be reviewed and changes made
where those vested with power are made accountable, their functioning made more
transparent and subjected to social audit with a view to minimize discretionary decisions.
All procedures, laws and regulations that breed corruption and come in the way of efficient
delivery system will have to be eliminated. The perverse system of incentives in public
life, which makes corruption a high return low risk activity, need to be addressed. In this
context, public example has to be made out of people convicted on corruption charge



and the legal process in such cases has to be expedited. This hopefully, will also address
the growing permissiveness in the society, in the more recent times, to the phenomenon
of corruption. In addition, with changes in economic policy regime, regulatory bodies
that guide and monitor the functioning of the relevant economic agents, lay down the
rules of conduct in the interest of consumers and devise such practices that help in efficient
functioning of the system, will have to be established in many sectors of the economy
that are now being opened up. At the same time, social monitoring through empowered
autonomous and credible structures will have to be established even for the highest of
the public offices. Right to information has to be the starting point for some of these
changes.

The focus should be on e-governance and systemic change. An honest system of
governance will displace dishonest persons. As Gladstone so aptly said, “The purpose of
a government is to make it easy for people to do good and difficult to do evil”.

We always find alibi for our lapses by quoting trespass from other democratic
institutions, by resorting to a blame game. The executive/civil services blame interference
by the political executive or legislatures and vice versa; legislators blame the judiciary
and vice versa — the main problem lies in each one leaving space for others to occupy. If
any of the democratic institutions leaves space, the mafia or extra-constitutional authority
occupies that space. Realization of its own authority and discharging its sphere of
responsibility, developing accountability and responsiveness are the real solutions to the
conflicting situations of eroding democratic polity. I conclude by quoting an ancient
subhashit (good message) -

“Rivers do not drink their waters themselves, nor do trees eat their fruit, nor
do the clouds eat the grains raised by them. The wealth of the noble is used solely
for the benefit of others.”
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Government of India
Ministry of Personnel, Public Grievances & Pensions

Department of Administrative Reforms and Public Grievances

Resolution
New Delhi, the 31* August, 2005

No. K-11022/9/2004-RC. — The President is pleased to set up a Commission of Inquiry to
be called the second Administrative Reforms Commission (ARC) to prepare a detailed

blueprint for revamping the public administration system.

2. The Commission will consist of the following :
(1) Shri Veerappa Moily - Chairperson
(ii) Shri V. Ramachandran - Member
(iii) Dr. A.P. Mukherjee - Member
(iv) Dr. A.H. Kalro - Member
v) Dr. Jayaprakash Narayan - Member
(vi) Smt. Vineeta Rai - Member-Secretary
3. The Commission will suggest measures to achieve a proactive, responsive, accountable,

sustainable and efficient administration for the country at all levels of the government.

The Commission will, inter alia, consider the following :

1)
(i)
(ii1)
(iv)
v)
(vi)
(vii)
(viii)
(ix)
(x)

Organisational structure of the Government of India

Ethics in governance

Refurbishing of Personnel Administration

Strengthening of Financial Management Systems

Steps to ensure effective administration at the State level
Steps to ensure effective District Administration

Local Self-Government/Panchayati Raj Institutions

Social Capital, Trust and Participative public service delivery
Citizen-centric administration

Promoting e-governance



(xi) Issues of Federal Polity
(xii) Crisis Management

(xiii) Public Order

Some of the issues to be examined under each head are given in the Terms of Reference

attached as a Schedule to this Resolution.

4.

The Commission may exclude from its purview the detailed examination of
administration of Defence, Railways, External Affairs, Security and Intelligence, as
also subjects such as Centre-State relations, judicial reforms etc. which are already
being examined by other bodies. The Commission will, however, be free to take the
problems of these sectors into account in recommending re-organisation of the

machinery of the Government or of any of its service agencies.

The Commission will give due consideration to the need for consultation with the
State Governments.

The Commission will devise its own procedures (including for consultations with the
State Government as may be considered appropriate by the Commission), and may
appoint committees, consultants/advisers to assist it. The Commission may take into
account the existing material and reports available on the subject and consider building
upon the same rather than attempting to address all the issues ab initio.

The Ministries and Departments of the Government of India will furnish such
information and documents and provide other assistance as may be required by the
Commission. The Government of India trusts that the State Governments and all
others concerned will extend their fullest cooperation and assistance to the Commission.

The Commission will furnish its report(s) to the Ministry of Personnel, Public
Grievances & Pensions, Government of India, within one year of its constitution.

Sd/-
(PI. Suvrathan)
Additional Secretary to Government of India

Government of India
Ministry of Personnel, Public Grievances & Pensions
Department of Administrative Reforms
and Public Grievances

RESOLUTION
New Delhi, the 24" July, 2006

No. K-11022/9/2004-RC (Vol.II) — The President is pleased to extend the term of the
second Administrative Reforms Commission by one year upto 31.8.2007 for submission of
its Reports to the Government.
Sd/-
(Rahul Sarin)
Additional Secretary to the Government of India
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INTRODUCTION

1.1 Ethics is a set of standards that society places on itself and which helps guide behaviour,
choices and actions. The Commission is painfully aware that standards do not, by themselves,
ensure ethical behaviour; that requires a robust culture of integrity. The crux of ethical
behaviour does not lie in bold words and expressions enshrined as standards, but in their
adoption in action, in sanctions against their violations, in putting in place competent
disciplinary bodies to investigate allegations of violations and impose sanctions quickly and
in promoting a culture of integrity.

1.2 Corruption is an important manifestation of the failure of ethics. The word ‘corrupt’ is
derived from the Latin word ‘corruptus’, meaning ‘to break or destroy’. The word ‘ethics’ is
from the original Greek term ethikos, meaning ‘arising from habit’. It is unfortunate that
corruption has, for many, become a matter of habit, ranging from grand corruption involving
persons in high places to retail corruption touching the everyday life of common people.

1.3 Anti-corruption interventions so far made are seen to be ineffectual and there is widespread
public cynicism about them. The interventions are seen as mere posturing without any real
intention to bring the corrupt to book. They are also seen as handy weapons for partisan,
political use to harass opponents. Corruption is so deeply entrenched in the system that
most people regard corruption as inevitable and any effort to fight it as futile. This cynicism
is spreading so fast that it bodes ill for our democratic system itself.

1.4 There are two, somewhat contrary, approaches in dealing with corruption and abuse of
office. The first is overemphasis on values and character. Many people lament the decline in
values and the consequent rise in corruption. The implicit assumption is that until values
are restored, nothing much can be done to improve the conduct of human beings. The
second approach is based on the belief that most human beings are fundamentally decent
and socially conscious, but there is always a small proportion of people, which cannot reconcile
individual goals with the good of society. Such deviant people tend to pursue personal gain
at the cost of public good and the purpose of organized government is to punish such
deviant behaviour. If good behaviour is consistently rewarded and bad behaviour consistently
punished, the bulk of the people follow the straight and narrow path. However, if good
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behaviour is not only not rewarded, but is actually fraught with difficulties and bad behaviour
is not only not punished, but is often extravagantly rewarded, then the bulk of the people
tend to stray from the honourable path.

1.5 In the real world, both values and institutions matter. Values are needed to serve as
guiding stars, and they exist in abundance in our society. A sense of right and wrong is
intrinsic to our culture and civilization. But values need to be sustained by institutions to be
durable and to serve as an example to others. Values without institutional support will soon
be weakened and dissipated. Institutions provide the container, which gives shape and content
to values. This is the basis of all statecraft and laws and institutions. While incentives and
institutions matter for all people, they are critical in dealing with the army of public servants
— elected or appointed — endowed with authority to make decisions and impact on human
lives and exercising the power to determine allocation of resources. Public office and control
over public purse offer enormous temptation and opportunity to promote private gain at
public cost. Therefore, creation of institutions and designing of incentives are of utmost
importance in promoting ethical conduct of public servants.

1.6 In our society, corruption and abuse of office has been aggravated by three factors. First,
there is a colonial legacy of unchallenged authority and propensity to exercise power arbitrarily.
In a society which worships power, it is easy for public officials to deviate from ethical
conduct. Second, there is enormous asymmetry of power in our society. Nearly 90% of our
people are in the unorganized sector. Quite a number of them lead a precarious existence,
depending on subsistence wages with no job security. And nearly 70% of the organized
workers with job security and regular monthly wage are employed by the state directly or
through public sector undertakings. Almost all these employees are ‘educated’ in a largely
illiterate and semiliterate society and economically even the lowliest of public servants are
better off than most people in the country. What is more, their employment in government
comes with all the trappings of power. Such asymmetry of power reduces societal pressure
to conform to ethical behaviour and makes it easy to indulge in corruption.

1.7 Third, as a conscious choice, the Indian state in the early decades after Independence
chose a set of policies whose unintended consequence was to put the citizen at the mercy of
the State. Over regulation, severe restrictions on economic activity, excessive state control,
near-monopoly of the government in many sectors and an economy of scarcity all created
conditions conducive to unbridled corruption. In addition, many state subsidies and
beneficiary-oriented programmes in a situation of asymmetry of power converted the public
servant into patron and master and reduced most citizens into mendicants. This at once
enhanced opportunities to indulge in corruption and reduced the citizens’ capacity to resist
extortionary demands.

Introduction

1.8 The experience of the past six decades in our country and elsewhere offers us valuable
lessons in curbing corruption. It is generally recognized that monopoly and discretion increase
the propensity to corruption while competition and transparency reduce corruption. This
has been dramatically witnessed in India in the wake of economic liberalization. As
competition came in and choice expanded, corruption plummeted. Telephones, steel, cement,
sugar and even two-wheelers are among the many sectors, which have seen enhanced supply
and choice, reducing or even eliminating corruption. Similarly, wherever technology and
transparency have been introduced, corruption has been significantly contained.
Computerization and access to information have made many services from railway reservation

to issuing of driving licenses increasingly free from corruption.

1.9 A factor which increases corruption is over-centralization. The more remotely power is
exercised from the people, the greater is the distance between authority and accountability.
The large number of functionaries between the citizen and final decision-makers makes
accountability diffused and the temptation to abuse authority strong. For a large democracy,
India probably has the smallest number of final decision makers. Local Government is not
allowed to take root and power has been concentrated both horizontally and vertically in a
few hands. The net results are weakened citizenry and mounting corruption.

1.10 It is well recognized that every democracy requires the empowerment of citizens in
order to hold those in authority to account. Right to Information, effective citizens’ charters,
opportunity and incentives to promote proactive approach of citizens, stake-holders’
involvement in delivery of public services, public consultation in decision making and social
auditing are some of the instruments of accountability that dramatically curbed corruption
and promoted integrity and quality of decision making.

1.11 In the ultimate analysis, the state and a system of laws exist in order to enforce
compliance and promote desirable behaviour. Therefore, enforcement of rule of law and
deterrent punishment against corruption are critical to build an ethically sound society. A
detailed analysis of our anti-corruption mechanisms and the causes of their failure is necessary
in order to strengthen the forces of law and deter the corrupt public servants.

1.12 Perhaps the most important determinant of the integrity of a society or the prevalence
of corruption is the quality of politics. If politics attracts and rewards men and women of
integrity, competence and passion for public good, then the society is safe and integrity is
maintained. But if honesty is incompatible with survival in politics, and if public life attracts
undesirable and corrupt elements seeking private gain, then abuse of authority and corruption
become the norm. In such a political culture and climate, desirable initiatives will not yield
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adequate dividends. Competition and decentralization certainly reduce corruption in certain
sectors. But if the demand for corruption is fuelled by inexhaustible appetite for illegitimate
funds in politics, then other avenues of corruption will be forcibly opened up. As a result,
even as corruption declines in certain areas, it shifts to other, sometimes more dangerous,
areas in which competition cannot be introduced and the state exercises a natural monopoly.
What is needed with liberalisation is corresponding political and governance reform to alter
the incentives in politics and public office and to promote integrity and ethical conduct.

1.13 All forms of corruption are reprehensible and we need to promote a culture of zero-
tolerance of corruption. But some forms of corruption are much more pernicious than others
and deserve closer attention. In a vast majority of cases of bribery, the citizen is a victim of
extortion and is compelled to pay a bribe in order to get a service to which he is entitled.
Experience has taught most citizens that there is a vicious cycle of corruption operating and
they often end up losing much more by resisting corruption. Delays, harassment, lost
opportunity, loss of precious time and wages, uncertainty and, at times, potential danger of
loss of life or limb could result from resistance to corruption and non-compliance with
demands. In such cases, the citizen is an unwilling victim of coercive corruption. But there
are several cases of collusion between the bribe giver and corrupt public servant. In such
cases of collusive corruption, both parties benefit at immense cost to society. Awarding of
contracts for public works and procurement of goods and services, recruitment of employees,
evasion of taxes, substandard projects, collusive violation of regulations, adulteration of
foods and drugs, obstruction of justice and concealing or doctoring evidence in investigation
are all examples of such dangerous forms of corruption. As the economy is freed from state
controls, extortionary corruption declines and collusive corruption tends to increase.
We need to fashion strong and effective instruments to deal with this growing menace of
collusive corruption, which is undermining the very foundations of our democracy and
endangering society.

1.14 Corruption is a global phenomenon and has also become a serious global concern. The
United Nations Convention against Corruption was adopted by the UN General Assembly
in October 2003, providing an international instrument against corruption. The ADB-
OECD Anti-Corruption Action Plan, which has been signed by the Government of India, is
a broad understanding to further the cause of inter-regional cooperation in the matter of
prevention of corruption. The World Bank has also declared war against corruption by
refusing to fund projects whose implementation is tainted by corrupt practices. At the annual
meeting of the International Monetary Fund and the World Bank Group in Singapore in
2000, a joint statement was issued with major multilateral financial institutions agreeing on
a framework for preventing and combating fraud and corruption in the activities and
operations of their institutions.

Introduction

1.15 In India, some recent anti-corruption initiatives are steps in the right direction. The
Supreme Court has ruled that candidates contesting elections should file details regarding
their wealth, educational qualifications and criminal antecedents along with their nomination
papers. The Right to Information Act, which has recently been enacted, is a potent weapon
to fight corruption. The introduction of information communication technologies, e-
governance initiatives and automation of corruption prone processes in administration have
succeeded in reducing corruption.

1.16 Much more remains to be done however, and beyond the realm of existing regulation.
The escalating levels of corruption in various segments of our economy resulting in large-
scale generation of black money, serious economic offences and fraud, and money laundering
leading even to the funding of terrorist activities against the State, have created a grave
situation which needs to be dealt with severely. Benami properties of corrupt public servants
need to be forfeited, as also the assets illegally acquired from corrupt practices. Whistleblower
legislation has to be put in place to protect informants against retribution. Also, we have to
suitably strengthen the institutional framework for investigating corrupt practices and
awarding exemplary punishment to the corrupt thereby raising the risk associated with
corrupt behaviour.

1.17 Ethics in governance, however, has a much wider import than what happens in the
different arms of the government. An across-the-board effort is needed to fight deviations
from ethical norms. Such an effort needs to include corporate ethics and ethics in business;
in fact, there should be a paradigm shift from the pejorative ‘business ethics’ to ‘ethics in
business’. There is need for ethics in every profession, voluntary organization and civil society
structure as these entities are now vitally involved in the process of governance. Finally,
there should be ethics in citizen behaviour because such behaviour impinges directly on

ethics in government and administration.

1.18 One of the terms of reference of the Administrative Reforms Commission pertains to

ethics in governance, specifically the following aspects:-
A.  Vigilance and Corruption:

. Strengthening pro-active vigilance to eliminate corruption and harassment to honest
avil servants including, wherever necessary; limiting executive discretion.

° Addressing systemic deficiencies manifesting in reluctance to punish the corrupt.
. (a) Identity procedures, rules and regulations and factors which lead to corruption

(b) suggest measures to combat corruption and arbitrary decision making, and
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(¢) suggest a framework for their periodical review in consultation with the
stakeholders.

B.  Relationship berween Political Executive and Permanent Civil Service:

° 10 suggest improvements in the institutional arrangements for smooth, efficient
and harmonious relationship between civil service and the political executive.

C.  Codeof Conduct for different organs of Government :
. Political Executive, Civil Services, etc.

1.19 While the Commission has examined items A & C in considerable detail in this Report;
item B will be dealt with comprehensively in the ARC’s report on Civil Services Reforms.
The Commission has examined the relevant laws, codes and manuals, which deal with ethics
and corruption. It has critically studied the institutional framework that investigates
corruption and brings the corrupt to book. It has also looked at the corruption prone processes

in government and examined the systems, rules and procedures, which govern these processes.

1.20 In order to ascertain views from different stakeholders on ethics in governance, the
Commission organized a National Colloquium at the National Judicial Academy, Bhopal in
September 2006. The Commission expresses its deep gratitude to the then Chief Justice of
India, Mr. Justice Shri Y K Sabharwal who delivered the valedictory address', the Minister
of State for Personnel Public Grievances & Pensions and Parliamentary Affairs Shri Suresh
Pachouri who presided over the inaugural function” and to Mr. Justice S.B.Sinha for his
valuable suggestions. The Chairman ARC addressed the gathering®. The list of participants
at the National Colloquium organized by the Commission on the subject is at Annexure
I(4). The recommendations of the Colloquium are at Annexure I(5). The questionnaire
circulated to various stakeholders is at Annexure I(6).

1.21 The Commission would like to place on record its gratitude to the Lokayuktas,
representatives of CVC and the state anti corruption wings, members of ‘citizens’ initiatives’,
officers of Government of India and the State Governments for their active participation in
the workshop. The Commission also expresses its deep gratitude to Mr Justice J S Verma,
former CJI; Mr Justice M N Venkatachaliah, former CJI; Mr. Justice Santosh Hegde,
former Judge, Supreme Court; Mr Justice N Venkatchala, former Lokayukta Karnataka;
Shri Fali Nariman; Shri B V Acharya, former Advocate General, Karnataka;
Shri K R Chamayya, former Law Secretary, Government of Karnataka; Shri K Eshwara
Bhat, former Law Secretary, Government of Karnataka and Admiral R H Tahiliani (Retd),
Chairman, Transparency International, India, whose views and suggestions have been of
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* Speech at Annexure 1(2)

immense help to the Commission in articulating its recommendations. The Commission
expresses its appreciation for the valuable contribution made by Shri § K Das, Consultant
ARC in drafting this Report.

1.22 As issues relating to ethics in governance cut across other terms of reference, an attempt
has been made to deal with the major issues in this Report. The Report is organized in nine
chapters dealing with different aspects of ethics in governance. The recommendations range
from those seeking to change the legal framework to those which could be implemented
through executive directions within a short time frame. Recommendations which could be
implemented immediately through executive direction are identified by prefixing a symbol
% in the Summary of Recommendations.




ETHICAL FRAMEWORK

2.1 Ethics and Politics

2.1.1 Introduction

2.1.1.1 Any discussion on an ethical framework for governance in a democracy must
necessarily begin with ethical values in politics. Politics and those engaged in it, play a
vital role in the legislative and executive wings of the State whose acts of commission and
omission in working the Constitution and the rule of law become the point of intervention
for the judiciary. While it is unrealistic and simplistic to expect perfection in politics in an
ethically imperfect environment, there is no denying the fact that the standards set in
politics profoundly influence those in other aspects of governance. Those in politics have
a clear and onerous responsibility. India was fortunate that high standards of ethical conduct
were an integral part of the freedom struggle. Unfortunately, ethical capital started getting
eroded after the transfer of power. Excesses in elections (in campaign-funding, use of
illegitimate money, quantum of expenditure, imperfect electoral rolls, impersonation,
booth-capturing, violence, inducements and intimidation), floor-crossing after elections
to get into power and abuse of power in public office became major afflictions of the
political process over the years. Political parties, governments and more importantly the
Election Commission and the Supreme Court have taken several steps since the late 1980s
in an attempt to eliminate the gross abuses that had virtually become the norm.Yet, there
is a widespread view that much more needs to be done to cleanse our political system.
Along with that of corruption, this issue was raised in every public hearing held by the
Commission during its visits to the States.

2.1.1.2 Criminalization of politics — ‘participation of criminals in the electoral process’ - is
the soft underbelly of our political system. The growth of crime and violence in society (to
the point of encouraging ‘mafia’ in many sectors) is due to a number of root causes.
Flagrant violation of laws, poor quality of services and the corruption in them, protection
for law-breakers on political, group, class, communal or caste grounds, partisan interference
in investigation of crimes and poor prosecution of cases, inordinate delays lasting over
years and high costs in the judicial process, mass withdrawal of cases, indiscriminate grant
of parole, etc., are the more important of the causes. The Commission will deal with these
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issues in detail in its ensuing Report on Public Order. It only needs to be stated here that,
in this situation, the criminal who, paradoxically, is able to ensure speedy justice in some
cases becomes almost a “welcome character”! On his part, the criminal builds on this
“acceptance” and is emboldened to enter politics and elections. The opportunity to influence

crime investigations and to convert the policemen
Box 2.1: Ethics in the UK

. .. . . . Over 80 years ago, the first Labour Government
irresistible magnet drawing criminals to politics. 4 by Ramsey Mc Donald in the UK, fell in

from being potential adversaries to allies is the

The elected position and the substantial protection  the wake of the “Campbell Affair”, because the
government decided to withdraw criminal

charges in a case of sedition for purely political
expand his activities or to evolve into an entity with  reasons. The resultant outcry led to the
higher political ambitions. As for political parties, ~government being voted out of office and to
fresh polls. Since then, British Ministers and
high officials, it is said, have rarely dared to
their ability to secure votes through use of money interfere in crime investigation or prosecution.

that it can give, helps him either to further and

such individuals bring into the electoral process,

and muscle power.

2.1.1.3 This is a short-term win-win situation for all, except for public good and good
governance. All this has not taken place everywhere, but to the extent that it did, it led to
a situation when the Election Commission formally stated that one in six legislators in India

faced grave criminal charges. It was then time for urgent corrective steps.

2.1.1.4 Large, illegal and illegitimate expenditure in elections is another root cause of
corruption. While there are formal limits to expenditure and some steps have been put in
place in an attempt to check them, in reality, actual expenditure is alleged to be far higher.
Abnormal election expenditure has to be recouped in multiples to sustain the electoral
cycle! This results in ‘unavoidable” and ubiquitous corruption altering the nature of political
and administrative power and undermining trust and democracy. Cleansing elections is the
most important route to improve ethical standards in politics, to curb corruption and rectify
maladministration.

2.1.2 Recent Improvements

Despite all the flaws in the functioning of a democracy, it has a measure of self correction. As
stated earlier, significant efforts have been made over the last two decades to bring about
meaningful electoral reforms. Some have observed that the past decade has seen more political
reform in India than in any other large democracy after the Second World War. Briefly
stated, the more important of the reforms relate to :

2.1.2.1 Improvement in Accuracy of Electoral Rolls:
. The Election Commission has made efforts to make voter registration more accessible
to voters and involve, to some extent, post offices in revision of Electoral rolls.
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. Printed electoral rolls/CDs have been made available for sale.

. Computerisation of entire electoral rolls of over 620 million voters has been
initiated.

. The provision of photo-identity cards for all voters has been started.

Studies by civil society organizations like Loksatta have shown considerable improvement
and reduction in errors in electoral rolls between 1999 and 2004.

2.1.2.2 Disclosure of Antecedents of Candidates:
. The Supreme Court has directed that a candidate should declare any conviction

by a court or whether a criminal case is pending against him;

. The direction to file a declaration of assets and liabilities of the candidate and
family members would enable a check at the time of the next elections.

2.1.2.3 Disqualification of Persons Convicted of Criminal Offence:

. The Supreme Court ruled in 2005 that Section 8(4) of the Representation of
the People Act was unconstitutional as it violated equality before law. Now all
convicted candidates stand at an election on the same footing, whether at the
time of conviction they were incumbent legislators or not. (However, during
the term of a legislator, exemption from disqualification does apply if an appeal
is pending and sentence is stayed).

2.1.24 Enforcement of the Code of Conduct:
. Using its over-all powers to “superintend, control and direct” elections under
Article 324 of the Constitution, the Election Commission has made the Code of
Conduct for elections binding in all respects, issuing directions regarding timings
of campaigns, prohibition of festoons/cutouts, insistence on daily expenditure
statements, appointment of a large number of observers, ordering of re-poll in
specific polling booths and other such steps.

2.1.2.5 Free and fearless polling:
. Policing arrangements have been improved, including greater use of Central
Forces and holding of elections for more than one day in a State, and measures
like sealing of borders, etc.

° Electronic voting machines have been introduced throughout the country (in
the parliamentary elections of 2004).
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i It has been decided that the death of an independent candidate would not lead
to the cancellation of an election.

2.1.2.6 Reduction in size of Council of Ministers:

A recommendation to restrict the size to 10% was made by the first Administrative Reforms
Commission more than three decades ago. The Constitution (Ninety-first Amendment)
Act, 2003 restricts the size of the Council of Ministers to 15% of the strength of the Lower
House in Parliament/State legislature. The amendment is a step towards moderating the

number of Ministers to some extent.

2.1.3 Issues in Political Reforms

Despite the measures taken, improvements are marginal in the case of important problems
of criminalization, the use of money in elections, subtle forms of inducements and patronage
in the form of chairmanships and memberships of public units and the anomaly of legislators
functioning as disguised executives. More effective steps have, therefore, been suggested
and the Commission would like to deal with the more important of them.

2.1.3.1 Reform of Political Funding

2.1.3.1.1 In India, one of the sources of funding of political parties has been through private
donations. Internationally, there are three broad patterns of state funding for political parties
and elections. One is the minimalist pattern, wherein elections alone are partially subsidized
usually through specific grants or state rendered services. Candidates are accountable to the
public authority for observance, reporting and disclosure of expenditure for the limited
election period. The UK, Ireland, Australia, New Zealand and Canada are examples of this
pattern, while the US is a variant of the same with election funding being largely private
and subjected to strict reporting and disclosure requirements as well as limits on contributions.

2.1.3.1.2 The second, maximalist pattern of state funding involves public funding not merely
for elections but even for other party activities, as in Sweden and Germany. This pattern
involves less detailed regulation of contributions and expenditure because parties are
dependent largely on state support and local requirements enforce internal democracy as

well as general transparency.

In between, there are a variety of mixed patterns involving partial reimbursement for public
funding of elections on a matching grant basis such as in France, Netherlands and South Korea.

2.1.3.1.3 While the Representation of the People Act puts limits on election expenditure,
company donations to political party were banned in 1969 but later allowed by an amendment
of the Companies Act in 1985. The Dinesh Goswami Committee on Electoral Reforms set
up in 1990 recommended limited support, in kind, for vehicle fuel, hire charges of
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microphones, copies of electoral rolls etc., while simultaneously recommending a ban on
company donations. Subsequent developments include parties being forced to file returns
under the Income Tax and Wealth Tax Acts after the Supreme Court issued notices and also
passed an order on 4™ April, 1996 which effectively repealed Explanation-I of Section 77 of
the Representation of People Act and clubbed expenditure by third party(s) as well as by the
political party under the expenditure ceiling limits prescribed under the Representation of
People Act. Another Committee, the Indrajit Gupta Committee on State Funding of Elections
has recommended partial state-funding mainly in kind. However, the National Committee
for Review of the Constitution has expressed the view that until better regulatory mechanism
for political parties can be developed in India, state funding of elections should be deferred.

2.1.3.1.4 Parliament in 2003 unanimously enacted the Election and Other Related Laws
(Amendment) Act in a spirit of bipartisanship. It took into consideration the recommendations
of the Committee on Electoral Reforms (Dinesh Goswami Committee, 1990) , the Committee
on State Funding of Elections (Indrajit Gupta Committee, 1999) and the Law Commission
of India (170th report on Reform of Electoral Laws, 1999). The Law Minister while
introducing the Bill, acknowledged the recommendations of the Dr. Manmohan Singh
Committee on Party Finances set up by the Indian National Congress in 2002. The Act
contains the following key provisions:

. Full tax exemption to individuals and corporates on all contributions to political
parties.
. Effective repeal of Explanation I under Section 77 of the Representation of the

People Act. Expenditure by third parties and political parties now comes under
ceiling limits, and only travel expenditure of leaders of parties is exempt.

. Disclosure of party finances and contributions over Rs.20,000.

. Indirect public funding to candidates of recognized parties — including free
supply of electoral rolls (already in vogue), and such items as the Election
Commission decides in consultation with the union government.

. Equitable sharing of time by the recognized political parties on the cable
television network and other electronic media (public and private).

2.1.3.1.5 In order to eradicate the major source of political corruption, there is a compelling
case for state funding of elections. As recommended by the Indrajit Gupta Committee on
State Funding of Elections, the funding should be partial state funding mainly in kind for
certain essential items.
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2.1.3.1.6 Recommendation:

a. A system for partial state funding should be introduced in order to reduce
the scope of illegitimate and unnecessary funding of expenditure for
elections.

2.1.3.2 Tightening of anti-defection law:

2.1.3.2.1 Defection has long been a malaise of Indian political life. It represents manipulation
of the political system for furthering private interests, and has been a potent source of
political corruption. The anti-defection legislation that was enacted to combat this malaise,
fixed a certain number above which defection in a group was permitted. Legalising such
selective defection however, provided opportunities for transgressing political ethics and
opportunism. There is no doubt that permitting defection in any form or context is a travesty
of ethics in politics.

2.1.3.2.2 The 91" Amendment to the Constitution was enacted in 2003 to tighten the anti-
defection provisions of the Tenth Schedule, enacted earlier in 1985. This Amendment makes
it mandatory for all those switching political sides — whether singly or in groups — to resign
their legislative membership. They now have to seek re-election if they defect and cannot
continue in office by engineering a ‘split’ of one-third of members, or in the guise of a
‘continuing split of a party’. The Amendment also bars legislators from holding, post-
defection, any office of profit. This Amendment has thus made defections virtually impossible
and is an important step forward in cleansing politics. Besides, the Election Commission has
also insisted on internal elections in political parties to elect their leaders.

2.1.3.2.3 The Election Commission has recommended that the question of disqualification
of members on the ground of defection should also be decided by the President/Governor
on the advice of the Election Commission. Such an amendment to the law seems to be
unfortunately necessary in the light of the long delays seen in some recent cases of obvious

defection.

2.1.3.2.4 Recommendation:

a.  The issue of disqualification of members on grounds of defection should
be decided by the President/Governor on the advice of the Election
Commission.

2.1.3.3 Disqualification:

2.1.3.3.1 It has been suggested that disclosure of past acquittals in respect of serious criminal
charges will be of value. Given the delays in our criminal justice system, disqualification
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after conviction for crimes may be an insufficient safeguard. There are candidates who face
grave criminal charges like murder, abduction, rape and dacoity, unrelated to political
agitations. In such cases, there is need for a fair reconciliation between the candidate’s right
to contest and the community’s right to good representation. As a rule, it would be rash and
undemocratic to disqualify candidates on some pretext or other. An election outcome must
be decided by the people who are the ultimate sovereigns through the ballot box. Election
by indiscriminate disqualification is a stratagem sometimes resorted to by dictatorships to
pervert the democratic process. However, in the present situation, on balance, in cases of
persons facing grave criminal charges framed by a trial court after a preliminary enquiry,
disallowing them to represent the people in legislatures until they are cleared of charges
seems to be a fair and prudent course. But care must by exercised to ensure that no political
vendetta is involved in such charges and people facing charges related to political agitations
are not victimized. The draft Ordinance of July 2002 relating to disclosure of candidate
details following a Supreme Court judgment provided for disqualification of candidates
facing charges related to grave and heinous offences. The heinous offences listed were murder,
abduction, rape, dacoity, waging war against India, organised crime and narcotics offences.
It also seems reasonable to disqualify persons facing corruption charges, provided the charges
have been framed by a judge/magistrate after prima facie evidence. The Election Commission®
has suggested that as a precaution against motivated cases, it may be provided that only
cases filed six months before an election would lead to such disqualification.

2.1.3.3.2 Recommendation:

a.  Section 8 of the Representation of the People Act, 1951 needs to be
amended to disqualify all persons facing charges related to grave and
heinous offences and corruption, with the modification suggested by the
Election Commission.

2.1.3.4 False Declarations:

2.1.3.4.1 The Election Commission has recommended that all false declarations before the
Returning Officer, Electoral Officer, Chief Electoral Officer or the Election Commission
should be made an electoral offence under Section 31 of the Representation of the People
Act (now restricted to statements relating to preparation/revision, inclusion/exclusion in
electoral rolls). The proposed amendment will act as an effective deterrent against false
statements.

2.1.3.5 Publication of Accounts by Political Parties:
2.1.3.5.1 Political parties have a responsibility to maintain proper accounts of their income
and expenditure and get them audited annually. The steps taken in the Election and Other
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4 Source: “Proposed Electoral Reforms”. Election Commission of India, 2004. www.eci.gov.in

Related Laws (Amendment) Act, 2003, following various reports mentioned in para 2.1.3.1.4
will be strengthened if this is made mandatory under law. The Election Commission has
reiterated this proposal. This needs to be acted upon early. The audited accounts should be
available for information of the public.

2.1.4 Coalition and Ethics

2.1.4.1 The phenomenon of coalition politics has emerged as a strong presence in the Indian
polity in recent years. The very diversity and complexity of the Indian electorate and our
vibrant democracy has made this a familiar aspect of our electoral process. Coalitions are
often necessitated by the fact that, in a multiparty system such as ours, it is difficult today
for a single party to obtain a clear majority in the Legislature. In order to make coalitions
legitimate, it is necessary for the coalition partners to reach an understanding based on
broad-based programmes to ensure that the goals of socio-economic development are met.
Such an understanding needs to be translated into a common minimum programme and
announced either prior to the election or before the formation of the coalition government.

2.1.4.2 The ethics of coalition government is, however, seriously strained when the coalition
partners change partnerships mid-stream and new coalitions are formed, primarily driven
by opportunism and craving for power in utter disregard of the common minimum
programme agreed to for the realization of the goal of socio-economic development. The
common programme, which has been explicitly mandated by the electorate prior to the
election, or implicitly after the election but before the formation of the government, becomes
non-existent, and the power given by the people is abused. To maintain the will of the
people, it is necessary to lay down an ethical framework to ensure that such exercises in

opportunism, through redrawing of coalitions between elections, do not take place.
2.1.4.3 Recommendation:

a.  The Constitution should be amended to ensure that if one or more parties
in a coalition with a common programme mandated by the electorate
either explicitly before the elections or implicitly while forming the
government, realign midstream with one or more parties outside the
coalition, then Members of that party or parties shall have to seek a fresh
mandate from the electorate.

2.1.5 Appointment of the Chief Election Commissioner/Commissioners

2.1.5.1 The present procedure of appointment of the Chief Election Commissioner and
other Election Commissioners, is laid down in Article 324 of the Constitution and stipulates
that they are to be appointed by the President on the advice of the Prime Minister.
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2.1.5.2 During debates in the Constituent Assembly on the procedure for appointment,
there were suggestions that the person appointed as the Chief Election Commissioner should
enjoy the confidence of all parties and therefore his appointment should be confirmed by a
2/3 majority of both the Houses. Thus even at that stage, there was a view that the procedure
for appointment should be a broad based one, above all partisan considerations. In recent
times, for statutory bodies such as the National Human Rights Commission (NHRC) and
the Central Vigilance Commission (CVC), appointment of Chairperson and Members are
made on the recommendations of a broad based Committee. Thus, for the appointment of
the Chief Vigilance Commissioner, the Committee consists of the Prime Minister, the Home
Minister and the Leader of the Opposition in the Lok Sabha, whereas for the NHRC, the
Committee is chaired by the Prime Minister and has as its members, the Speaker of the Lok
Sabha, the Home Minister, the Leader of the Opposition in the Lok Sabha, the Leader of the
Opposition in the Rajya Sabha and the Deputy Chairman of the Rajya Sabha.

2.1.5.3 Given the far reaching importance and critical role of the Election Commission in
the working of our democracy, it would certainly be appropriate if a similar collegium is
constituted for selection of the Chief Election Commissioner and the Election
Commissioners.

2.1.5.4 Recommendation:

a. A collegium headed by the Prime Minister with the Speaker of the Lok
Sabha, the Leader of Opposition in the Lok Sabha, the Law Minister and
the Deputy Chairman of the Rajya Sabha as members should make
recommendations for the consideration of the President for appointment
of the Chief Election Commissioner and the Election Commissioners.

2.1.6 Expediting Disposal of Election Petitions

2.1.6.1 Election petitions in India are at present to be filed in the High Court. Under the
Representation of the People Act, such petitions should be disposed of within a period of
6 months. In actual practice however, such petitions remain pending for years and in the
meanwhile, even the full term of the House expires thus rendering the election petition
infructuous. There have been suggestions from other high level committees and eminent
persons that a separate judicial set-up may be required. The National Commission to
Review the Working of the Constitution (NCRWC) recommended that special election
benches should be constituted in the High Courts earmarked exclusively for the disposal of
election petitions.

2.1.6.2 The Commission is of the view that given the huge existing case load in the High
Courts, it would be possible to ensure speedy disposal of election petitions only by setting
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up Special Tribunals as provided for under Article 323B of the Constitution. While doing
s0, it would have to be specifically ensured that the decisions of such tribunals are final with
appeal jurisdiction being restricted to the Supreme Court alone as already provided in the
Constitution. Such Tribunals may have two members, one a Judge of the High Court, and
the other, an administrative member. In case of difference of opinion between the two, the
matter may be referred to the High Court.

2.1.6.3 Recommendation:

a.  Special Election Tribunals should be constituted at the regional level under
Article 323B of the Constitution to ensure speedy disposal of election
petitions and disputes within a stipulated period of six months. Each
Tribunal should comprise a High Court Judge and a senior civil servant
with at least 5 years of experience in the conduct of elections (not below
the rank of an Additional Secretary to Government of India/Principal
Secretary of a State Government). Its mandate should be to ensure that
all election petitions are decided within a period of six months as provided
by law. The Tribunals should normally be set up for a term of one year
only, extendable for a period of 6 months in exceptional circumstances.

2.1.7 Grounds of Disqualification for Membership
2.1.7.1 Article 102 of the Constitution provides for disqualification for membership of either
House of Parliament under certain specific circumstances, which are as follows:-

(1)  Aperson shall be disqualitied for being chosen as, and for being, a member of either House
of Parliament -

(a)  itheholds any office of profit under the Government of India or the Government of
any State, other than an office declared by Parliament by law not to disquality its
holder;

(b)  itheis of unsound mind and stands so declared by a competent court;
(c)  itheisanundischarged insolvent;

(d)  ifheisnota citizen of India, or has Box 2.2: Corruption and Hypocrisy

Vo/untarﬂyacquzjredtbe CI'I“I'ZC’HS]H'p Corruption and hypocrisy ought not to be

inevitable products of democracy, as they

of a foreign State, or is under any |- dly are today

acknowledgement of allegiance or Mahatma Gandhi

adherence to a forejgn State;
(e)  itheissodisqualified by or under any law made by Parliament.
Explanation - For the purpose of this clause a person shall not be deemed to hold an
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office of profit under the Government of India or the Government of any State by
reason only that he is a Minister either for the Union or for such State.

(2) A person shall be disqualified for being a member of either House of Parliament it he is so
disqualified under the Ténth Schedule.

2.1.7.2 It is evident from Article 102(e) that Parliament has also been authorized to pass a
law to include any further conditions for such disqualification. So far, no such law has been
enacted. In view of recent development leading to expulsions of some Members of Parliament,
it may be desirable to comprehensively spell out other circumstances under which the
Members of Parliament can be disqualified. This could be done by enacting such a law
under Article 102 (e). This would remove any ambiguity in the matter and also re-affirm

the supremacy of Parliament in all such matters.
2.1.7.3 Recommendation:

a.  Appropriate legislation may be enacted under Article 102(e) of the
Constitution spelling out the conditions for disqualification of
membership of Parliament in an exhaustive manner. Similarly, the States
may also legislate under Article 198 (e).

2.1.8 The proposals highlighted in the preceding

. . . . Box 2.3: Need for Ethical Code
paragraphs require serious discussion amongst our
Senator Fulbright identified a problem of

government employees who committed ethical

or later, will depend upon them. We are among a lapses not amounting to criminal conduct. He
asked-

political parties. Whether these are adopted sooner

handful of democracies which sustained freedom and
What should be done about men who do not

directly and blatantly sell the favors of their
after the Second World War. Democratic maturity offices for money and so place themselves within
the penalties of the law? How do we deal with
those who, under the guise of friendship, accept

rational answers to complex problems and willingness ~ favors, which offend the spirit of the law but
do not violate its letter?

stability for six long decades among nations liberated
needs time, patience, and genuine efforts to find

to reconcile conflicting views. All great democracies
He further elaborated-

One of the most disturbing aspects of this
transformation. The power of ideas, high quality of  problem of moral conduct is the revelation that
among so many influential people, morality has
become identical with legality. We are certainly
the necessary conditions to build a great democracy in a tragic plight if the accepted standard by
which we measure the integrity of a man in
public life is that he keep within the letter of
and resilience to build such a democracy and our  the law.

Source: Senate Ethics Manual 2003

went through the tortuous process of democratic
leadership, inspiration and a spirit of idealism are
free from major distortions. India has the strength

political parties should rise to the occasion.

Editions:page-6; retrieved from -
.. . . thics. te. /d loads/pdffiles/
2.2 Ethics in Public Life ;anll::l;fj?a c-govicownionds/patiies

2.2.1 Ethics is grounded in the notion of responsibility and accountability. In democracy,

every holder of public office is accountable ultimately to the people. Such accountability is
enforced through a system of laws and rules, which the elected representatives of the people
enact in their legislatures. Ethics provides the basis for the creation of such laws and rules. It
is the moral ideas of people that give rise to and shapes the character of laws and rules. Our
legal system emanates from a shared vision of what is good and just.

2.2.2 The fundamental principle in a democracy is that all persons holding authority derive
it from the people; in other words, all public functionaries are trustees of the people. With
the expansion of the role of government, public functionaries exercise considerable influence
over the lives of people. The trusteeship relationship between the public and the officials
requires that the authority entrusted to the officials be exercised in the best interest of the
people or in ‘public interest’.

2.2.3 The role of ethics in public life has many dimensions. At one end is the expression of
high moral values and at the other, the specifics of action for which a public functionary can
be held legally accountable. Any framework of ethical behaviour must include the following

elements:
a. Codifying ethical norms and practices.
b.  Disclosing personal interest to avoid conflict between public interest and personal
gain.
C. Creating a mechanism for enforcing the relevant codes.
d.  Providing norms for qualifying and disqualifying a public functionary from
office.

2.2.4 A system of laws and rules, however elaborate, cannot provide for all situations. It is
no doubt desirable, and perhaps possible, to govern the conduct of those who occupy positions
in the lower echelons and exercise limited or no discretion. But the higher the echelon in
public service, the greater is the ambit of discretion. And it is difficult to provide for a
system of laws and rules that can comprehensively cover and regulate the exercise of discretion
in high places.

2.2.5 One of the most comprehensive statements of what constitutes ethical standards for
holders of public office came from the Committee on Standards in Public Life in the United
Kingdom, popularly known as the Nolan Committee, which outlined the following seven
principles of public life:

1. Selflessness: Holders of public office should take decisions solely in terms of public interest.
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They should not do so in order to gain
financial or other material benefits for
themselves, their family or their friends.

Integrity: Holders of public office should not
place themselves under any financial or other
obligation to outside individuals or
organizations that might influence them in
the performance of their official duties.

Objectivity: In carrying out public business,
including making public appointments,
awarding contracts or recommending
individuals for rewards and benefits, holders

of public office should make choices on merit.

Accountability: Holders of public office are
accountable for their decisions and actions to
the public and must submit themselves to
whatever scrutiny 1s appropriate to their
office.

Openness: Holders of public office should be
as open as possible about all the decisions and

actions they take. They should give reasons for their decisions and restrict information

Box 2.4: An Extract from the Code of
Good Governance of Spain

Nonetheless, at the present juncture, it is
necessary for public authorities to offer citizens
an undertaking that all the senior offices must
satisfy not only the obligations laid down by
law, but, in addition, their conduct must be
inspired and be guided by principles of ethics
and good conduct which have not yet been
expressly stated in the regulations — although
they are no doubt implicit — and which offer a
code of good governance....

First. Basic principles — Members of the
Government and the senior officers of the
General State Administration shall carry out
their activities in accordance with the
Constitution and the rest of the legal system,
following the following principles of ethics and
good conduct developed in this Code:
objectivity, integrity, neutrality, responsibility,
credibility, impartiality, confidentiality,
dedication to public service, transparency,
exemplary conduct, austerity, accessibility,
efficiency, honesty and promotion of the cultural
and environmental environment and of equality
between the sexes....

Source: http://www.oecd.org/dataoecd/17/35/
35521364.pdf; retrieved on 7-12-06

only when the wider public interest clearly demands.

Honesty: Holders of public office have a duty to declare any private interests relating to
their public duties and to take steps to resolve any conflicts arising in a way that protects

the public interest.

Leadership: Holders of public office should promote and support these princples by leadership

and example.

2.2.6 These principles of public life are of general applicability in every democracy. Arising
out of such ethical principles a set of guidelines of public behaviour in the nature of a code of
conduct becomes essential for public functionaries. Indeed any person who is privileged to
guide the destiny of the people must not only be ethical but must be seen to practice these
ethical values. Although all citizens are subject to the laws of the land, in the case of public
servants there must be standards of behaviour more stringent than those for an ordinary

citizen. It is at the interface of public action and private interest that the need arises for
establishing not just a code of ethics but a code of conduct. A code of ethics would cover
broad guiding principles of good behaviour and governance while a more specific code of
conduct should, in a precise and unambiguous manner, stipulate a list of acceptable and
unacceptable behaviour and action.

2.3 International Approach

2.3.1 By its Resolution 58/4 of 31% October, 2003, the General Assembly adopted the
United Nations Convention against Corruption’. Article 8 of the Resolution states:

“Codes of conduct for public officials

1. Inorder to fight corruption, each State Party shall promote, inter alia, integrity; honesty
and responsibility among its public officials, in accordance with the fundamental principles
of its legal system.

2. Inparticular, cach State Party shall endeavour to apply;, within its own institutional and
legal systems, codees or standards of conduct for the correct, honourable and proper performance
of public functions.

3. Forthe purposes of implementing the provisions of this article, each State Party shall,
where appropriate and in accordance with the fundamental principles of its legal system,
take note of the relevant initiatives of regional, interregional and multilateral
organizations, such as the International Code of Conduct for Public Officials contained
1n the annex to General Assembly resolution 51/59 of 12 December 1996.

4. FEachState Party shall also consider, in accordance with the fundamental principles of its
domestic law; establishing measures and systems to facilitate the reporting by public officials
of acts of corruption to appropriate authorities, when such acts come to their notice in the
performance of their functions.

5. Each State Party shall endeavour, where appropriate and in accordance with the
fundamental principles of its domestic law; to establish measures and systems requiring
public officials to make declarations to appropriate authorities regarding, inter alia,
their outside activities, employment, investments, assets and substantial gifts or benefits
from which a conflice of interest may result with respect to their functions as public officials.

6. EachState Party shall consider taking, in accordance with the fundamental principles of
1ts domestic law; disciplinary or other measures against public officials who violate the

codes or standards established in accordance with this article.”

2.3.2 Various countries have, from time to time, addressed the issue of prescribing a Code of

> India is a signatory to the Convention, but yet to rarify it.
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Conduct/Ethics for its Ministers, legislators
and civil servants. There is a Ministerial Code
in UK, in the US Senate a Code of Conduct
and in Canada a ‘Guide for Ministers’. In
Belize, the Code of Conduct for public
functionaries is prescribed in the Constitution
itself®.

2.4 Ethical Framework for Ministers

2.4.1 As stated in the foregoing paragraph, a
number of countries have prescribed a Code
of Conduct/Ethics for Ministers. In Canada,
the ‘Guide for Ministers (2006)’ sets out core
principles regarding the role and
responsibilities of Ministers. This includes the
central tenet of ministerial responsibility, both
individual and collective, as well as Ministers’
relations with the Prime Minister and
Cabinet, their portfolios, and Parliament. It

Box. 2.5: The Constitution of Belize and
Code of Conduct

Section 121(1): The persons to whom this section applies
shall conduct themselves in such a way as not-

(a) to place themselves in positions in which they
have or could have a conflict of interest;

(b) to compromise the fair exercise of their public
or official functions and duties;

(c) to use their office for private gain;
(d) to demean their office or position;

(e) to allow their integrity to be called into
question; or

(f)  to endanger or diminish respect for, or
confidence in the integrity of the Government.

This section applies to the Governor-General, members of the
National Assembly, members of the Belize Advisory Council,
members of the Public Services Commission, members of the
Elections and Boundaries Commission, public officers, officers of
statutory corporations and government agencies, and such other
officers as may be prescribed by law enacted by the National
Assembly:

outlines standards of conduct expected of Ministers as well as addressing a range of

administrative, procedural and institutional matters’. In UK, the Ministerial Code provides

guidance to Ministers on how they should act and arrange their affairs in order to uphold

these standards. It lists the principles which may apply in particular situations drawing on

past precedent. It also stipulates that:

“Ministers are personally responsible for deciding how to act and conduct themselves in the light of the

Code and for justifying their actions and conduct in Parliament. The Code is not a rulebook, and it is

not the role of the Secretary of the Cabinet or other officials to enforce it or to investigate Ministers

although they may provide Ministers with private advice on matters which it covers.

Ministers only remain in office for so long as they retain the confidence of the Prime Minister. He is the

ultimate judge of the standards of behaviour expected of a Minister and the appropriate consequences of

a breach of those standards, although he will not expect to comment on every allegation that is brought

to his attention. ®

2.4.2 Government of India has prescribed a Code of Conduct which is applicable to Ministers

of both the Union and State Governments. The Code of Conduct merits reproduction here.

1. Inaddition to the observance of the provisions of the Constitution, the Representation of
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¢ Section 121(1), The Constitution of Belize, retrieved from http://www.belizelaw.org/e_library/constitution.html, on 30-11-06
7 Source: Accountable Government, a Guide for Ministers-2006; retrieved from http://www.pm.gc.ca/grfx/docs/guide_e.pdf, on 24-11-06
8 Source: http://www.cabinetoffice.gov.uk/propriety_and_ethics/publications/pdf/Ministerial_code.pdf

the People Act, 195 1, and any other law for the time being in force, a person before taking
office as a Minister, shall:

disclose to the Prime Minister, or the Chiet Minister, as the case may be, details of
the assets and liabilities, and of business interests, of himself and of members of his

family. The details to be disclosed shall consist of particulars of all immovable

property and the total approximate value of (i) shares and debentures, (i) cash

holdings and (iiy) jewellery;

sever all connections, short of divesting himself of the ownership, with the conduct
and management of any business in which he was interested before his appointment
as Minister; and

with regard to a business concern which supplies goods or services to the Government
concerned or to undertakings of that Government (excepting in the usual course of
trade or business and at standard or market rates) or whose business primariy
depends on licenses, permits, quotas, leases, etc., received or to be received from the
Government concerned, divest himself of all his interests in the sard business and
also of the management thereot.

Provided, however, that he may transter in the case of (b) his interest in the

management, and in the case of (c) both ownership and management, to any adult
member of his family or adult relative, other than his wite (or husband, as the case

may be), who was prior to his appointment as Minister associated with the conduct
or management orownership of the said business. The question of divesting himself
ot his interests would not arise in case ot holding of share in public imited companies

except where the Prime Minister; or the Chief Minister; as the case may be, considers

that the nature or extent of his holding is such that it is likely to embarrass him in

the discharge ot his official duties.

Afrer taking office, and so long as he remains in office, the Minister shall:-

(a)

(b)

©

furnish annually by the 31 March to the Prime Minister, or the Chief Minister,
as the case may be, a declaration regarding his assets and liabilities;

refrain from buying from or selling to, the Government any immovable property
except where such property is compulsorily acquired by the Government in usual
course;

refrain from starting, or joining, any business;
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3.1

3.2

4.1

(d)  ensure that the members of his family do not start, or participate in, business
concerns, engaged in supplying goods or services to that Government (excepting in
the usual course of trade or business and at standard or market rates) or dependent
primarily on grant of licenses, permits, quotas, leases, etc., from that Government;

and

(e)  report the matter to the Prime Minister, or the Chief Minister as the case may be,
ifany member ot his family sets up, or joins in the conduct and management of, any
other business.

No Minister should:-

(a)  personally; or through a member of his family; accept contribution for any purpose,
whether political, charitable or otherwise. If any purse or cheque intended for a
registered society; or a charitable body; or an institution recognized by a public
authority; or a political party is presented to him, he should pass it on as soon as
possible to the organisation for which it is intended; and

(b)  associate himself with the raising of funds except for the benefit of (i) a registered
society; or a charitable bodly; or an institution recognised by a public authority and
(i) a political party. He should, however, ensure that such contributions are sent
to a specitied office bearer, etc. of the society or body or institution of party concerned
and not to him. Nothing herein betore shall prevent a Minister from being associated
with the operation for disbursement of funds raised as above.

A Minister, including the Union Ministers, the Chief Ministers and other Ministers of
State Governments/Union Territories, should not permit their spouse and dependents to
accept employment under a Forejgn Government, in India or abroad, or in a forejgn
organisation (including commercial concerns) without prior approval of the Prime Minister.
Where the wite or a dependent of a Minister is already in such employment, the matter
should be reported to the Prime Minister for decision whether the employment should or
should not continue. As a general rule, there should be total prohibition on employment
with a Foreggn Mission.

A Minister should-

(a)  notaccept valuable gifts except from close relatives, and he or members ot his family
should not accept any gifts at all from any person with whom he may have official
dealings; and
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4.2

4.3

4.4

(b)  notpermir amember of his tamily; contract debts of a nature likely to embarrass or
influence him in the discharge of his official duties.

A Minister may receive gifts when he goes abroad or from foregn dignitaries in India.
Such gifts fall into two categorres. The first category will include gifts, which are of
symbolic nature, like a sword of honour, ceremonial robes etc. and which can be retained
by the recipients. The second category ofgifts would be those which are not of symbolic
nature. If its value is less than Rs. 5,000/- it can be retained by the Minister. If;
however, there is any doubt about the estimated value of the gifts, the matter should be
referred to the Toshakhana for valuation. If the value of the gift, on assessment 1s found to
be within the prescribed limit of Rs. 5,000/~ the gift will be returned to the Minister.
If it exceeds Rs. 5,000/~ the recipient will have the option to purchase it from the
Toshakhana by paying the difference berween the value as assessed by the Toshakhana
and Rs.5,000/-. Only gifts of household goods which are retained by the Toshakhana,
such as carpets, paintings, furniture etc. exceeding Rs.5,000/- in value, will be kept in
Rashtrapati Bhavan, Prime Minister’s House or Raj Bhavan as State property.
(Note: The value of the gift refers to its approximate market value in the country of origin).

1In case of grant of an award by any organisation to a Minister/a person holding the
Minister's status/rank, the following procedure may be followed:-

(a)  thecredentials of the organisation giving award may be gone into;

(b)  ifthe credentials of the body giving the awards are unimpeachable, the award as
such, may be accepted but the cash part should not be accepted;

(c)  ifthe awards relate to the work done by the individual prior to his holding the
office of Minister; such awards may be accepted but in all such cases, specitic approval
of the Prime Minister or the Chief Minister as the case may be, should be obtained.
The Chief Minister and other Ministers shall have to take permission of the Prime
Minister and the Union Home Minister; and

(d)  those instances, where a Minister is to receive any award by any organisation
which has connections with any Forefgn Agencies/Organisations, such a Minister/
a person holding the Minister’s status/rank, will have to seek prior approval of the
Prime Minister of India.

A Minister should tollow the instructions given from time to time by the Prime Minister
in matters relating to attending functions arranged by forejgn missions in India or abroad,
and also for accepting the membership of any foregn trust, institution or organisation
other than UN Organisations of which India is a Member.
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5. A Minister should-

(a)  while on official tour, as far as practicable, stay in accommodation belonging to
himself or maintained by Government, Government undertakings, public bodies
or institutions (such as circuit houses, dak bungalows etc) or in recognised hotels;

and

(b)  avoid attending, as far as possible, ostentatious or lavish parties given in his
honour:

6. The authority for ensuring the observance of the Code of Conduct will be the Prime
Minister in the case of Union Ministers, the Prime Minister and the Union Home
Minister in the case of Chief Ministers, and the Chief Minister concerned in the case of
State Ministers except where it is otherwise specitied. The said authority would tollow
such procedure as it might deem fit, according to the facts and circumstances of each case,
for dealing with or determining any alleged or suspected breach of this Code.

Explanation: In this code, a Minister’s family shall include his wite (or husband, as the
case may be) not legally separated from him(or her), minor children, and any other
persons related by blood or marriage to, and wholly dependent on the Minister.

2.4.3 The Code of Conduct is a starting point for ensuring good conduct by Ministers.
However, it is not comprehensive in its coverage and is more in the nature of a list of
prohibitions; it does not amount to a Code of Ethics. It is therefore necessary that in addition
to the Code of Conduct, there should be a Code of Ethics to provide guidance on how
Ministers should uphold the highest standards of constitutional and ethical conduct in the
performance of their duties. The Code should be based on the overarching duty of Ministers
to comply with the law, to uphold the administration of justice and to protect the integrity
of public life. It should also lay down the principles of minister-civil servant relationship.
The Code of Ethics should also reflect the seven principles of public life as enumerated in
para 2.2.5. The Commission has examined the code of conduct in other countries and is of
the view that a Code of Ethics and a Code of Conduct for Ministers should include the

following:
a. Ministers must uphold the highest ethical standards;
b.  Ministers must uphold the principle of collective responsibility;
c. Ministers have a duty to Parliament to account, and be held to account, for the

policies, decisions and actions of their departments and agencies;
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d.  Ministers must ensure that no conflict arises, or appears to arise, between their
public duties and their private interests;

e. Ministers in the Lok Sabha must keep separate their roles as Minister and

constituency member;

f. Ministers must not use government resources for party or political purposes;
they must accept responsibility for decisions taken by them and not merely

blame it on wrong advice.

g.  Ministers must uphold the political impartiality of the Civil Service and not ask
civil servants to act in any way, which would conflict with the duties and
responsibilities of civil servants;

h.  Ministers must comply with the requirements which the two Houses of

Parliament lay down from time to time;

i. Ministers must recognize that misuse of official position or information is
violation of the trust reposed in them as public functionaries;

j- Ministers must ensure that public moneys are used with utmost economy and

care;

k. Ministers must function in such a manner as to serve as instruments of good
governance and to provide services for the betterment of the public at large and

foster socio-economic development; and

L. Ministers must act objectively, impartially, honestly, equitably, diligently and

in a fair and just manner.

2.4.4 The authority for ensuring the observance of the present Code of Conduct is the Prime
Minister in the case of Union Ministers, the Prime Minister and the Union Home Minister
in the case of Chief Ministers, and the Chief Minister concerned in the case of Ministers of
the State Government. The Commission is of the view that dedicated units should be set up
in the offices of the Prime Minister and the Chief Ministers of the states to monitor the
observance of the Code of Conduct. An annual report indicating violations should be
submitted to the appropriate legislature for consideration. Besides, the present Code of
Conduct is not in the public domain and, as a result, members of the public are perhaps not
aware that such a code exists. The Commission would like to recommend that the Code of
Conduct for Ministers, duly amplified, should be put in the public domain as some other
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countries have done.” As coalition politics has become the order of the day it is particularly
appropriate to ensure that the ministers from the coalition partners both at the Centre and
the State also adhere to the Code of Ethics/Conduct and the Prime Minister and the Chief
Ministers are duty bound to put violation of these Codes in public domain.

2.4.5 Recommendations:

a. In addition to the existing Code of Conduct for Ministers, there should
be a Code of Ethics to provide guidance on how Ministers should uphold
the highest standards of constitutional and ethical conduct in the
performance of their duties.

b.  Dedicated units should be set up in the offices of the Prime Minister and
the Chief Ministers to monitor the observance of the Code of Ethics and
the Code of Conduct. The unit should also be empowered to receive public
complaints regarding violation of the Code of Conduct.

C. The Prime Minister or the Chief Minister should be duty bound to ensure
the observance of the Code of Ethics and the Code of Conduct by Ministers.
This would be applicable even in the case of coalition governments where
the Ministers may belong to different parties.

d.  Anannual report with regard to the observance of these Codes should be
submitted to the appropriate legislature. This report should include
specific cases of violations, if any, and the action taken thereon.

e.  The Code of Ethics should inter alia include broad principles of the
Minister-civil servant relationship and the Code of Conduct should
stipulate the details as illustrated in para 2.4.3.

f. The Code of Ethics, the Code of Conduct and the annual report should
be put in the public domain.

2.5 Ethical Framework for Legislators

2.5.1 Ethical Framework for Legislators in Other Countries:

2.5.1.1Among the four pillars of an ideal democratic structure, the legislature has the most
important position. It is the expression of the will of the people and the executive is answerable
to it. This demands that the requirement of ethical standards for the executive must be
preceded by an equally emphatic requirement of ethical standards for legislators.

? The UK Ministerial Code is available at http://www.cabinetoffice.gov.uk/propriety and_ethics/publications/pdf/Ministerial code.pdf
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2.5.1.2 The US Constitution, in Article I, Section 5, grants broad authority to Congress to
discipline its Members. However, the present Congressional Ethics Committees and formal
rules governing the conduct of Members, officers, and employees did not exist until the
1960’s. Earlier disciplinary actions by Congress against Members took place on an ad hoc
basis. In 1964, the Senate adopted S. Res. 338, 88th Congress, which created the Senate
Select Committee on Standards and Conduct. This six-member Committee was bipartisan
with advisory functions and investigative authority to “receive complaints and investigate
allegations of improper conduct which may reflect upon the Senate, violations of law, and
violations of rules and regulations of the Senate.” In 1968, the Senate adopted its first
official code of conduct, with substantial revision and amendment of the Code occurring in
1977. The Committee’s name was changed to the Select Committee on Ethics'®. The Senate
Code of Conduct regulates financial disclosures, gifts, travel reimbursements, conflicting
interests, post employment restrictions, employment practices etc.

2.5.1.3 The UK House of Commons adopted the present Code of Conduct for its Members
vide their Resolution dated 19% July, 1995. The purpose of this Code of Conduct is to assist
Members in the discharge of their obligations to the House, their constituents and the
public at large by providing guidance on the standards of conduct expected of Members in
discharging their parliamentary and public duties. It is also stated that the obligations set
out in this Code are complementary to those which apply to all Members by virtue of the
procedural and other rules of the House and the rulings of the Chair."!

2.5.2 The Committee on Ethics of the Rajya Sabha:

2.5.2.1 Chapter XXIV of the Rules of Procedure and Conduct of Business in the Council of
States, provides for constitution of the Committee on Ethics to oversee the moral and ethical
conduct of Members. The Committee on Ethics was first constituted by the Chairman of the
House on 4™ March 1997. In its First Report, the Committee had, inter-alia, dealt with
matters such as values in public life, criminalisation of politics and electoral reforms. It
suggested a framework for a Code of Conduct for Members of the Rajya Sabha'. In its
Second Report, the Committee emphasized the procedural aspects of enforcing the Code of
Conduct suggested in the First Report, including maintenance of ‘Register of Members’
Interests’, declaration of interests by Members, procedure for inquiry and penalties. In the
Third Report, the Committee dealt with issues germane to the behaviour of Members in the
House as well as outside of it. In the Fourth Report, the Committee dealt with discipline
and decorum in the Council, declaration of assets and liabilities, registration of interests,
Code of Conduct and the Committee’s power to recommend sanctions."

2.5.2.2 The following is the existing framework of the Code of Conduct for Members of the
Rajya Sabha'‘:

10 Source: http://ethics.senate.gov/downloads/pdffiles/manual.pdf

! Source: http://www.publications.parliament.uk/pa/cm/code02.htm; retrieved on 30-11-06

12 Both, First and Second Reports of the Committee were discussed and adopted together by Rajya Sabha on the 15% December, 1999
' Extracted from the Sixth Report of the Committee on Ethics http://rajyasabha.nic.in/book2/reports/ethics/6threport.htm

' Source: http://rajyasabha.nic.in/code.htm; retrieved on 8-12-06
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The Members of Rajya Sabha should acknowledge their responsibility to maintain the public trust
reposed in them and should work diligently to discharge their mandate for the common good of the people.
They must hold in high esteem the Constitution, the Law, Parliamentary Institutions and, above all,
the general public. They should constantly strive to translate the ideals laid down in the Preamble to the
Constitution into a reality: The following are the principles which they should abide by in their dealings:

(i)  Members must not do anything that brings disrepute to the Parliament and affects their
credibiity.

(i)  Members must utilize their position as Members of Parliament to advance general well-
being of the people.

(ii1)  In their dealings it Members find that there is a conflict berween their personal interests
and the public trust, which they hold, they should resolve such a conflict in a manner that
their private interests are subordinated to the duty of their public office.

(1v)  Members should always see that their private financial interests and those of the members
of their immediate family do not come in conflict with the public interest and if any such
conflict ever arises, they should try to resolve such a conflict in a manner that the public
interest 1s not jeopardized.

(v)  Members should never expect or accept any fee, remuneration or benefit for a vote given or
not given by them on the floor of the House, for introducing a Bill, for moving a resolution,
putting a question or abstaining from asking a question or participating in the deliberations
of the House or a Parliamentary Committee.

(vi)  Members should not take a gift, which may interfere with honest and impartial discharge
of their official duties. They may; however, accept incidental gifts or inexpensive mementoes
and customary hospitality:

(vii) Members holding public offices should use public resources in such a manner as may lead
to public good.

(viii) If Members are in possession of confidential information owing to their being Members of
Parliament or Members of Parliamentary Committees, they should not disclose such
information for advancing their personal interests.

(ix) Members should desist from giving certificates to individuals and institutions of which
they have no personal knowledge and are not based on facts.

(x)  Members should not lend ready support to any cause of which they have no or little
knowledge.
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(x1) Members should not misuse the facilities and amenities made available to them.

(xi1) Members should not be disrespectful to any religion and work for the promotion of secular
values.

(xiii) Members should keep uppermost in their mind the fundamental duties listed in part IV A
of the Constitution.

(x1v) Members are expected to maintain high standards of morality; dignity; decency and values
in public life.

2.5.3 The Committee on Ethics of the Lok Sabha

2.5.3.1 There is a Committee on Ethics of the Lok Sabha to oversee the moral and ethical
conduct of Members of that House?. The Committee on Ethics (Thirteenth Lok Sabha) in
its First Report'® observed that norms of ethical behaviour for members have been adequately
provided for in the Rules of Procedure and Conduct of Business in the Lok Sabha, directions
by the Speaker and in the conventions which have evolved over the years on the basis of
recommendations made by various Parliamentary Committees. Apart from the existing
norms, the Committee recommended that the members should abide by the following general
ethical principles'’:

I Members must utilize their position to advance general well being of the people.

11, Incaseof contlict between their personal interest and public interest, they must resolve the
conflict so that personal interests are subordinate to the duty of public office.

111, Conflict between private financial/family interest should be resolved in a manner that the
public interest is not jeopardized.

.  Members holding public offices should use public resources in such a manner as may lead
topublic good.

V. Members must keep uppermost in their mind the fundamental duties listed in Part-IV of
the Constitution.

vi.  Members should maintain high standards of morality; dignity; decency and values in
public lite.

2.5.3.2 As per available information, only a few State Legislatures such as Andhra Pradesh,
Orissa etc. have adopted Codes of Conduct for their Legislators. A Resolution was unanimously
adopted at the ‘All India Conference of Presiding Officers, Chief Ministers, Ministers of
Parliamentary Affairs, Leaders and Whips of Parties on Discipline and Decorum in Parliament

> The present Committee on Ethics was constituted by Speaker on 28" April, 2005.
16 Presented to the Speaker on 31% August, 2001
7 Adopted by the House on 16™ May, 2002
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and Legislatures of States and Union Territories’ held at New Delhi on 25" November,
2001. The Resolution included adoption of a Code of Conduct for Legislators. It was also
recommended that Ethics Committees be constituted in all Legislatures where these have
not already been constituted for enforcing the Code of Conduct.

2.5.4 Disclosure of Interest

2.5.4.1 One way of avoiding conflict between public and private interest is through disclosure
of one’s interest. This by itself cannot resolve the conflict of interest but is a good first step
as it acknowledges the possibility of such a conflict. Legislatures in different countries have
adopted different approaches to this issue. In some countries the automatic outcome of such
a disclosure is abstention from participation in the decision making process, whereas in
other countries, the decision is left to the Chair.

2.5.4.2 The disclosure of one’s interest can be done in different ways and at different stages
of a public service career. One system could be an ad-hoc disclosure of a private interest
when such a clash is anticipated. The rules of the US Congress and the Australian and
Canadian Parliaments do not allow a legislator to vote if they have a direct pecuniary interest.
Another system is prior registration of interest. This again can cover a variety of personal
and pecuniary interests including those of close family members.

2.5.4.3 In India, disclosure of interest is provided in both Houses of Parliament, in different
ways. It has been ruled by the Chairman of the Rajya Sabha that a Member having a personal
pecuniary or direct interest on a matter before the House is required, while taking part in
the proceedings in that matter, to declare the nature of interest. { Rulings and Observations
from the Chair 1952-2000(469), p 338 }'®.

2.5.4.4 The Rules of Procedure and Conduct of Business in the Lok Sabha prescribe that if
the vote of a Member in a division in the House is challenged on grounds of personal,
pecuniary or direct interest in the matter to be decided, the Speaker may examine the issue
and decide whether the vote of the Member should be disallowed or not and his decision
shall be final”. Furthermore, the Handbook for Members provides that a Member having
personal, pecuniary or direct interest in a matter to be decided by the House is expected,
while taking part in the proceedings on that matter, to declare his interest.

2.5.5 Register of Interests

2.5.5.1 A specific mechanism for disclosure of private interests is maintenance of a ‘Register
of Interests’. Legislators are expected to record in the register all their interests periodically.
In order to make the system practical, the types of interest, which require disclosure, are

prescribed. A closely related mechanism is declaration of the assets and liabilities of the

members at regular intervals.

2.5.5.2 The Committee on Ethics (Thirteenth Lok Sabha), in its First Report (31-8-2001)
recommended that it may be made mandatory for each Member of the Lok Sabha to disclose
his/her income, assets and liabilities. It further recommended that a register of Members’
Interests may be maintained in the Lok Sabha Secretariat, which should be treated as
confidential and the information contained therein should be made available to any person
only with the permission of the Speaker.”” However in its Second Report (20-11-2002), the
Committee observed that since the requirement of financial disclosures and declaration of
interests by members, as recommended by them in their First Report, has been fully met
with the promulgation of the Ordinance?, there was no need for further action at that stage
by the Committee.

2.5.5.3 Rule 293 (Rules of Procedure and Conduct of Business in the Council of States)
stipulates that a ‘Register of Members’ Interests’ has to be maintained by the Committee on
Ethics. The Committee on Ethics of the Rajya Sabha, in its Fourth Report, recommended
that to start with the following interests of Members should be entered in the Register:*

i)  Remunerative Directorship;
ii)  Regular Remunerated Activity;
iii)  Shareholding of Controlling Nature;
iv)  Paid Consultancy; and
v)  Professional Engagement

2.5.6 Filing Assets and Liabilities Statement

2.5.6.1 The Representation of the People Act, 1951, has been amended by the Representation
of the People (Third Amendment) Act, 2002. A new Section, 75A, has been inserted which
stipulates that every elected candidate for a House of Parliament or the Legislature of the
State, shall, within ninety days from the date on which he/she makes and subscribes an oath
or affirmation, files the details of his/her assets/liabilities to the Chairman of the Council of
State or the Legislative Council, or the Speaker of Lok Sabha or the Legislative Assemblies
as the case may be. Accordingly, the Members of the Lok Sabha (Declaration of Assets and
Liabilities) Rules, 2004, and the Members of the Rajya Sabha (Declaration of Assets and
Liabilities) Rules have been formulated.

'8 Source: http://rajyasabha.nic.in/rulings/rulingmain.html
Y Rule 371, Rules of Procedure and Conduct of Business in Lok Sabha

2 Adopted by the House on 16" May, 2002

2l The Representation of the People (Amendment) Ordinance, 2002. Section 75A was inserted in the Representation of the People Act, 1951,
which required every Member to file a statement of his/her assets and liabilities.

The Report was adopted unanimously by the Council on the 20 April, 2005
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2.5.6.2 From the above it is evident that both Houses of Parliament have provided for
Codes of Conduct and also norms for disclosure of interest and declaration of assets and
liabilities of their Members. The Committees on Ethics of both the Lok Sabha and the Rajya
Sabha have been mandated to oversee the moral and ethical conduct of members.

2.5.7 Enforcement of Ethical Norms in Legislatures

2.5.7.1 In India, both Houses of Parliament have on occasions acted firmly against violation
of ethical principles. As early as in 1951, an ad hoc Committee of the House was appointed
by the Provisional Parliament to investigate into the conduct of Shri H G Mudgal. The
Committee came to the conclusion that Shri Mudgal’s conduct in accepting money and
other benefits from the Bombay Bullion Association for extending certain favours to them
in Parliament, was derogatory to the dignity of the House and inconsistent with the expected

standards of behaviour. Prime Minister Nehru summarized the issue succinctly, as follows:-

“The question arises whether in the present case this should be done or something else. I do submit

that 1t 1s perfectly clear that this case is not even a case which might be called a marginal case,
where people may have two opinions about it, where one may have doubts if a certain course
suggested 1s much too severe. The case if 1 may say so, is as bad as it could well be. I we consider
even such a case as a marginal case or as one where perhaps a certain amount of laxity might be
shown, I think it will be unfortunate from a variety of points of view, more especially because,
this being the first case ot its kind coming up betore the House, if the House does not express its
will in such matters in clear; unambiguous and forceful terms, then doubts may very well arise in
the public mind as to whether the House is very definite about such matters or not. Therefore [ do
submit that it has become a duty for us and an obligation to be clear, precise and definite. The
facts are clear and precise and the decision should also be clear and precise and unambiguous.
And [ submit the decision of the House should be, after accepting the finding of this report, to
resolve that the Member should be expelled from the House. ™

2.5.7.2 Similar issues came to the fore again half a century later. In December, 2005,
allegations of improper conduct, made in news telecasts of the ‘Aaj Tak’ (12 Dec. 2005)
television channel, regarding the acceptance of money by ten Members of the Lok Sabha for
asking questions or raising other matters in the House, were enquired into by an Enquiry
Committee of the House (Committee to inquire into allegations of improper conduct on the
part of some members). The Committee came to the conclusion that the conduct of the said
Members was unbecoming of a Member of Parliament and also unethical. The Committee
recommended the expulsion of the Members from the House, a proposal that was accepted
by the House.

2.5.7.3 As already mentioned, the ‘Rules of Procedure and Conduct of Business in the

#  Observations made by Pandit Jawahar Lal Nehru, India’s first Prime Minister while speaking on the motion for expulsion of
Shri H D Mudgal on 24 September, 1951
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Council of States’ stipulate that the Committee on Ethics would oversee the moral and
ethical conduct of Members and examine cases concerning the alleged breach of the Code of
Conduct by Members as also cases concerning allegations of any other ethical misconduct of
members. The Committee may also take up matters suo motu. If, upon enquiry, it is found
that a Member has indulged in unethical behaviour or that there is other misconduct or that
the Member has contravened the Code/Rules, the Committee may recommend the imposition
of an appropriate sanction. The Chairman of the Rajya Sabha referred the incident regarding
the telecast by ‘Aaj Tak’ channel, involving one Member of the House, to the Ethics
Committee. The Committee came to the conclusion that the Member had contravened para
5 of the Code of Conduct for Members of the Rajya Sabha and acted in a manner, which
seriously impaired the dignity of the House and brought the whole institution of Parliamentary
democracy into disrepute. The Committee recommended the expulsion of the Member from
the House and the House accepted the recommendation.

2.5.7.4 While the enunciation of ethical values and codes of conduct puts moral pressure on
public functionaries, they need to be backed by an effective monitoring and enforcement
regime. Legislatures the world over have adopted different models for this purpose. The
Canadian Conflict of Interest and Post-Employment Code for public office holders (2006)
relies on an Ethics Commissioner to oversee the Code and to provide advice. The Ethics
Commissioner is an Officer of Parliament appointed under Section 72.01 of the Parliament of
Canada Act. The Commissioner reports on the inquiries he conducts pursuant to the Members’
Code and makes annual reports to the House of Commons on his activities in relation to its
Members. Based on the recommendations of the Nolan Committee, the House of Commons
has established the office of Parliamentary Commissioner for Standards. The Commissioner’s

main responsibilities are*:

° Overseeing the maintenance and monitoring the operation of the Register of Members’
Interests.

° Providing advice on a confidential basis to individual Members and to the Select Committee
on Standards and Privileges about the interpretation of the Code of Conduct and Guide
to the Rules relating to the Conduct of Members.

° Preparing guidance and providing training for Members on matters of conduct, propriety
and ethics.
i Monitoring the operation of the Code of Conduct and Guide to the Rules and, where

appropriate, proposing possible modifications of it to the Commuttee.

2 Source: http://www.parliament.uk/about_commons/pcfs.cfm, retrieved on 30-11-06
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. Recerving and investigating complaints about Members who are allegedly in breach of the
Code of Conduct and Guide to the Rules, and reporting his findings to the Committee.

. In addition, the Commissioner’s office is responsible for maintaining and monitoring the
operation of various registers and lists; providing advice about them; and receiving and
investigating complaints about them.

2.5.7.5 The constitution of the Office of Parliamentary Commissioner for Standards has
helped the House by bringing greater transparency in matters relating to ethical standards.
It has also helped the Members by providing them timely advice in matters relating to the
Code of Conduct. The Commission is of the view that both Houses of Parliament may
consider creation of a similar office. It is envisaged that this Office would function under the
Speaker. It could also assist the Ethics Committee in the discharge of its functions, provide
advice to the Members when required and maintain records.

2.5.7.6 Recommendations:

a.  An Office of ‘Ethics Commissioner’ may be constituted by each House of
Parliament. This Office, functioning under the Speaker/Chairman, would
assist the Committee on Ethics in the discharge of its functions, and advise
Members, when required, and maintain necessary records.

b.  In respect of States, the Commission recommends the following:

i All State legislatures may adopt a Code of Ethics and a Code of
Conduct for their Members.

ii.  Ethics Committees may be constituted with well defined procedures
for sanctions in case of transgressions, to ensure the ethical conduct
of legislators.

iii.  ‘Registers of Members’ Interests’ may be maintained with the
declaration of interests by Members of the State legislatures.

iv.  Annual Reports providing details including transgressions may be
placed on the Table of the respective Houses.

V. An Office of ‘Ethics Commissioner’ may be constituted by each
House of the State legislatures. This Office would function under
the Speaker/Chairman, on the same basis as suggested for

Parliament.
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2.6 Office of Profit

2.6.1 The Constitution of India lays down that legislators would be disqualified for being
chosen as, and for being, a member of the legislature if they were to hold any office of profit
under the government other than an office declared by the legislature by law not to disqualify
its holder. The underlying idea was to obviate a conflict of interest between the duties of
office and their legislative functions. The principle debarring holders of office of profit under
the government from being a legislator is that such a person cannot exercise his functions
independently of the executive of which he is a part. The principle can be traced to
developments in British constitutional history, in the course of which it came to be established
that the Crown and its officers shall have no say in Parliament. The Constitution makers
quite rightly wanted the legislative office to be insulated from executive influence and

manipulation.

2.6.2 